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TORRUELLA, Circuit Judge. Mchael Tierney was convicted by

a jury of one count of making afal se statenent toafederally insured
financial institutioninviolationof 18 U.S.C. § 1014. He argues t hat
t here was i nsuf ficient evidence to sustain a conviction, and that the
district court therefore erredin denying his notion for judgnent of
acquittal. After reviewing the record, we affirm
BACKGROUND

Tierney owned or controlled several businesses that
mai nt ai ned and servi ced heati ng, plunbing and ai r condi ti oni ng syst ens,
as wel | as engaged i n general contracting and construction. One of
t hose businesses, K & C Mechanical Contracting Corp. ("K & C"),
mai nt ai ned a $50, 000 I i ne of credit with A ynpic I nternational Bank &
Trust Co. ("Aynpic").! Tierney was a sharehol der of A ynpi ¢ and act ed
as the bank's director fromits inceptionuntil his resignationin
July 1991. On August 18, 1987, Tierney filed a Confidential Personal
Fi nanci al Statenment ("PFS') with Aynpicinorder toincreasethe K&C
line of credit to $200,000. The i ncrease was grant ed on August 21,
1987. 2

The indictrment alleged that the PFS was fal se in four

respects. First, although Tierney's 1986 tax returnindicatedthat the

! Thereis no disputethat Aynpic's deposits were i nsured by the FD C,
as required by 18 U . S.C. § 1014.

2 The August 1987 PFS at issue in this case was one of six Tierney
filed between 1985 and 1990.
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earned i ncome attri butabl e to hi mpersonal |y (as opposed to hi s spouse)
was $19, 480, the PFS stated "sal ary, bonuses, and comni ssi ons" of
$75,000 and total income of $90,000 for 1986. Second, Tierney
represented t hat he was not a def endant to any | egal acti ons at the
time the PFSwas fil ed. However, the governnent i ntroduced evi dence
t hat, as of August 1987, two suits were pendi ng agai nst t he def endant
personal | y and one was pendi ng agai nst Ti erney Contracting Corp.
("TCC"'"), a corporation wholly owned by Tierney.3® Third, Tierney
i ndicated on the PFS that his wholly-owned corporation Tierney
Mechani cal Contracting Corp. ("TMC') had a val ue of $150, 000. The
corporation's financial statenent, however, indicatedthat TMChad a
book val ue of negative $96, 941, and t he governnent i ntroduced t esti nmony
by a |l oan of fi cer indicatingthat the bank expected Ti erney to use book
val ue on the PFS. Fourth, Tierney indicated onthe PFSthat thetitle
to 35 Grayfiel d Avenue (his personal residence) was i n his nane, when
in fact it was in his wife's nane.

At trial, Tierney sought to explain each of these errors.
First, hetestifiedthat the sal ary anount he entered on t he PFS had

i ncl uded $50, 000 of predicted additional dividendincome fromK & Cand

3 I nca Devel opnent Corp. had sued Ti erney personal |y, seeking $13, 854
inlabor and materials in connectionwththe construction of Tierney's
resi dence. Boston Edi son had sued Ti er ney personal |y, seeking $8, 050
plus interest for unpaidelectricbills. MGaw Hi |l had sued TCC,
seeking $475 in unpaid subscription amunts for a construction
newsl etter.
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TMC not pai d as of August 1987 but attri butableto the 1986 tax year.
Ti erney i ntroduced evi dence t hat on Sept enber 16, 1987, K& Cand TMC
filed corporatetax returns indicatingthat over $40,000 i n i ncome
potentially attributabletothe 1986 tax year had been di sbursed to
him#4 Tierney argued that, at the very | east, these di sbursenents
i ncreased his 1986 sal ary and wages t o $60, 043, nuch cl oser to the
$75, 000 cl ai med on the PFS.> Tierney al so poi nted out that eventhe
approxi mat el y $55, 000 di ff erence bet ween hi s tax return and t he PFS was
m ni mal when conpared to his net worth of over $2, 000, 000.
Second, al though he adm tted that thelawsuits in question
wer e pendi ng at the time of the PFS, Ti erney nmai ntai ned that he had not
knowi ngly m srepresented their status. Regardingthe MGawH I suit,

he noted that: (i) service was nade on his secretary, rather than him

4 Because the corporate tax statenents were for the fiscal year endi ng
Cct ober 31, 1986, the governnent argued t hat t he noney di sbursed coul d
have been attri butable to 1985, rather than 1986. The gover nnent
i nt roduced no evi dence fromwhi ch to drawthi s concl usi on, however, and
does not contest that the di sbursenments could as |i kely have been
attributable to 1986.

A governnent witness alsotestifiedthat the "conpensation” |isted on
t he corporate tax forns "coul d be" fringe benefits or other itens that
woul d not be included as sal ary or wages on a PFS. However, the
gover nnent i ntroduced no evi dence fromwhi ch a jury coul d concl ude t hat
such was the case here.

> Tierney al so pointedto four itens on his joint 1986 tax returnthat,
i f considered as personal incone, exceeded by $1,970 t he $15, 000
reported on the PFS as "ot her i ncone." As the government primarily
focused on the sal ary di screpancy at trial, and because t he addi ti onal
"ot her incone" clainmedis relativelyinsubstantial, we do not address
the strength of that evidence here.
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personal ly; (ii) the subscription service had conti nued after the
| awsui t, indicatingthat the deficit had been paid, but that the case
had never been cl osed; and (iii) his answer that he was not a def endant
was literally correct giventhat the suit was agai nst the corporate
entity TMCrat her than agai nst hi mpersonally. Tierney alsotestified
t hat he had bel i eved that the | nca Devel opnent suit had been cl osed in
Novenber 1986 upon the wit hdrawal of Inca's attorney; the fact that the
suit remai ned open i n January 2000 wi t hout any further action indi cated
t hat such a bel i ef was reasonable. Finally, Tierney testifiedthat he
had never been personal ly served in the Boston Edi son suit. Although
Deputy Sheriff James Muscato (t he gover nnment w t ness responsi bl e for
service inthe case) had testified that it was his customto serve
def endant s personal |y, Muscato coul d not identify Ti erney as t he person
whomhe served, and Muscat o' s record of the physi cal description of the
person served had si nce been destroyed. Tierney al so notedthat the
lawsuits total ed only $22,379. 72, a smal |l anount in conmparisontothe
$2, 000, 000 net worth claimed in the PFS.

Third, Tierney testifiedthat he had entered t he "nmarket
val ue" of TMCon the PFS as opposedtoits "book value," and t hat he
was unaware that O ynpic had expected himto use book val ue when
|'isting assets. He al sointroduced evi dence supporting the concl usion
that it was reasonable for himto use market value on the PFS,

i ncluding: (i) previous PFSs i n which the val ue of TMC was ent er ed
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under a "mar ket val ue" heading; (ii) the fact that the term"book
val ue" di d not appear anywhere on the PFS, whil e "mar ket val ue" did,
al beit only under the heading "U.S. Government and Marketabl e
Securities"; (iii) Tierney's testinony that he had used, and been tol d
to use, market value inthe past; (iv) the testinony of John Duggan,
hi s accountant, that he had tol d Ti erney to use mar ket val ue; and (v)
t he testinony of A ynpi c custoner Joseph Mal oney t hat he used mar ket
val ue on his PFS.

Fourt h, Tierney cl ai med t hat he was conf used about who hel d
thetitletothe Gayfield Avenue property, because he had contri but ed
significant amounts of his noney and tine ininprovingthe property (by
building aresidenceonit). Tierney notedthat inasubsequent PFS
filedin Novenber 1988, he had corrected this error after | earningthat
his wife in fact held title to the property.

DI SCUSSI ON

We reviewthe district court's rulingde novo, view ngthe
evidence inthe light nost favorabl e to the governnent, to determ ne
whet her a rational jury could find the defendant guilty beyond a

reasonabl e doubt. United States v. Reeder, 170 F. 3d 93, 102 (1st Cir.

1999). Because credibility determ nations are the provi nce of the
jury, we "ordinarily decline invitations to second-guess" jury

deci si ons about the credibility of particular testinony, United States

v. Carroll, 105 F. 3d 740, 743 (1st Gr. 1997), and nake all credibility
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choices in favor of the verdict. The evidence in support of the

verdi ct need not be direct, but may be circunstantial in nature.

United States v. Singh, 222 F.3d 6, 9 (1st Cir. 2000). Werethereis
sufficient evidence, on the whole, to support the judgnent of
conviction, ajuryisentitledtoreject even pl ausi bl e theories of
i nnocence, and we arerequiredto affirmthat jury verdict. United
States v. Obres, 61 F.3d 967, 972 (1st Cir. 1995).

To establish aviolationof 18 U.S.C. § 1014, the gover nment
must prove that: (i) the defendant nmade a fal se statenent to a bank;
(1i) the def endant acted knowi ngly; and (iii) the fal se statenent was
made for t he purpose of i nfluencingthe bank's actions onthe | oan.

United States v. Col 6n- Mufioz, 192 F. 3d 210, 225 (1st Cir. 1999). The

fal se statenent need not be naterial, United States v. Wells, 519 U. S.

482, 489-99 (1997), although it will be relatively rare that a
st at ement nmade f or t he purpose of i nfluencing a bank's deci sionw ||
not relate to a material matter, id. at 499.

| f the government had only presented evidence as to the first
three m srepresentations, this would be a nuch nore difficult case.
First, Tierney introduced evidence indicatingthat, despitethe fact
that his 1986 joint tax returnlisted his individual earnedincone as
$19, 480, his 1986 sal ary and wages exceeded $60, 000 once the director's
fees issued in late 1987 were included. Although this amunt was

adm ttedly short of the $75,000 listed onthe PFS, to convict onthis
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basi s al one the jury woul d have had t o concl ude t hat Ti er ney pur posel y
overestimated his i ncone by $15, 000 i n order to i nfl uence a bank | oan,
despite the fact that he was a direct or of the bank and had a cl ai med
net worth of over $2, 000, 000.°% Even the $55, 000 exaggerati on of
Ti erney's incone argued by the governnent is of relatively m nor
magni tude in conparison to his clainmd net worth.

There is al so sufficient evidence toindicate that Tierney
was awar e t hat he was a def endant i n several |l awsuits (at | east the two
fil ed agai nst hi min a personal capacity). Gventherelatively m nor
anounts of noney at stake and Ti erney's cl ai med net worth, however, it
isdifficult tobelievethat $22,379 in potential liability would have,
by itself, influenced O ynpic's decisionto grant the extension of
credit.’” For that reason, it is unlikely (although not inpossible) that
Ti erney made such a m srepresentation for the purpose of i nfluencing

Oynpic's decision. Wells, 519 U S. at 499.

6 We do not doubt that m srepresentations of i ncone are the type of
fal se statements that ordinarily woul d be made for the purpose of
i nfl uenci ng bank deci sions. See, e.g., United States v. Thonpson, 811
F.2d 841, 845-46 (5th Cir. 1987).

" Oynpic'sloanofficer testifiedthat it was inportant tothel oan
process for a borrower to discloseif he was a def endant because an
adver se judgnent coul d affect his net worth. W do not doubt that this
is true, and that a jury could credit that this informtion was
i nportant to a bank's decision-making. <. United States v. Bel |l ucci,
995 F. 2d 157, 159 (9th Cir. 1993) (relevance of litigationto | oan
determ nation deci sion). However, we notethat it i s only conmon sense
t hat both t he exi stence and t heanount of such clains arerelevant to
a bank's deci sion.
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The al | egati on that Tierney's use of market val ue i nst ead of
book val ue was a m srepresentationis particularly weak. Previous PFSs
i ntroduced i nt o evi dence showed t hat market val ue i s a cormon net hod of
isting an asset's worth, even when shares of that corporation are not
traded on a fi nanci al narket. Mboreover, the accounting treatnent of
items such as depreciation and goodw || may cause nmarket value to
substanti all y exceed book val ue, as the evidence suggests it didin
this case. The PFSitself only provided, as instruction, the headi ng
"Qther assets - item ze" and at no poi nt suggested that the item zation
was to be done with respect to book value. The government's only
evi dence that A ynpi c expected that Tierney |list TMC s book val ue was
the |l oan of ficer's statenent that "anybody i n business, if [he] filled
out the form would know[to enter] the worth of the corporation, the
worth as reflected in his bal ance sheet at that date.” Fromthis
statenent, the governnent argues that arational jury coul d concl ude
beyond a r easonabl e doubt t hat Ti erney, as a sophi sti cat ed busi nessnan,
was aware of A ynpic's requirenent. Gven Tierney's use of market
val ue i n previ ous PFSs, the use of nmarket val ue by ot her bank cust oners
intheir financial statenents, and the witness' qualificationof this
stat ement during cross-exam nation, we doubt that arational jury could
have done so.

However, we think that the evidence in support of the

governnment's fourth allegationis sufficient tosustain Tierney's
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convi ction. Tierney does not argue that he actually heldtitletothe
property at 35 Grayfi el d Avenue. Nor does he argue that it woul d be
irrational for ajury to conclude beyond a reasonabl e doubt t hat such
a m srepresentation woul d be made for t he purpose of i nfluencingthe
bank' s deci sion. Instead, he argues that the jury shoul d have bel i eved
and credited his plausi bl e expl anati on: that he m sunder stood t he | egal
ram fications of his contributions to the construction of the
resi dence, and that he did not becone aware that his wife was the true
title-holder until after filing the PFS. Al t hough Tierney's
expl anationis certainly areasonabl e one, the jury need not have gi ven
it credence if other reasonabl e expl anations existed. O bres, 61 F. 3d
at 972-73. W are general |y bound by that credibility determ nati on.
Carroll, 105 F. 3d at 743. As the evi dence showed t hat Ti er ney was a
sophisticated real estate investor, a rational jury could have
concl uded beyond a reasonabl e doubt t hat he was aware at the ti nme of
filingthe PFSthat titleto 35 G ayfieldwas not inhis nane. G ven
t he worth of the property, and the fact that other real estate assets
listed on the PFS were held in trust (and thus potentially |ess
availabletocreditors), ajury could al so have concl uded beyond a
reasonabl e doubt that Tierney msrepresentedthe title-holder in order
to influence Aynpic in extending his line of credit.

Mor eover, our conclusionastothis fourth allegation nmakes

at | east the first and second al | egati ons nore pl ausi ble. Ajury that
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had concl uded beyond a reasonabl e doubt that Tierney nade one
m srepresentation for the purpose of i nfluencing acredit decision
coul d have reasonabl y concl uded t hat ot her m srepresent ati ons were nade

for the same purpose. Cf. United States v. Bellucci, 995 F. 2d 157, 160

(9th Gr. 1993) (jury couldinfer fromdeliberate deceptionintendedto
i nfluence | oan adm ni stration that fal se statenents on the | oan
applicationwere |likew se deliberate and nmeant to i nfl uence the bank's
decision). As the evidence shows that Tierney i naccurately reported
hi s income and i ncorrectly stated that he was not a def endant i n any
| awsui ts, evidence supporting a finding that he made a pur posef ul
nm srepresentation onthe real estate section of the PFS supports a
finding that his other m srepresentations were not i nadvertent, but
were nmade for the purpose of influencing the bank's deci sion.
Havi ng found suffici ent evi dence to support the conviction,

we affirm

-12-



